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READERS CORNER 


A year ago when the JAG Journal was first 
distributed to naval service, the Judge Advocate 
General anounced as his policy that subjects 
treated in these pages should be “stripped of all 
unnecessary legal foliage.” In the main, we have 
been able to do exactly that. Regrettably, how- 
ever, many of the subjects treated in our more 
recent issues are highly technical and require the 
use of precise language having a precise meaning 
in law. We would not wish anyone to believe that 
every word which falls from the lips or pen of a 
lawyer is a perfect pearl, gem of purest ray, or a 
deathless utterance. On the other hand, certain 
legal terms have meanings much more precise than 
any lengthy paraphrase of them. It is the belief 
of the editors that our readers must have gained 
sufficient confidence in their familiarity with basic 
law during the past year to be able to absorb a few 
technical terms without deserting us. 

We plan to resume next month our articles on 
the proper conduct of courts martials and investi- 
gations, beginning with an article on the proper 
method of conducting a thorough and satisfactory 
direct examination of witnesses. 





The timeliness of material selected for publica- 
tion in the JAG Journal frequently is emphasized 
by the appearance of similar articles in “outside” 


publications, as well as by comments received from 


within the naval service. 

CINCNELM, for instance, in a letter to the 
Judge Advocate General urged that wide public- 
ity be given to the case of the destroyer skipper 
who approved payment out of ship’s welfare funds 
for damages caused by members of his crew to an 
automobile owned by the inhabitant of a foreign 
country. The digest of the facts appears, else- 
where in this issue, as a forthcoming Court Martial 
Order. The facts were of sufficient interest to im- 
pel LCDR L. P. Gray, of the International Law 
section of the JAG Office, to prepare an article 
on the Foreign Claims Act which will appear in 
the November issue of the JAG Journal. 

Also, in a recent issue of Collier’s magazine 
there appeared an editorial which sounded the 
same theme as LCDR H. H. Gearinger’s article, 
“One, Two, Three Drinks and Out,” to the effect 
that concentration of alcohol in the system is not, 
alone, proof of drunkenness. 


































THE LEGAL ASPECT 






OF INVESTIGATING OFFENSES 


By Lt. W. A. Savage, USN 


dese JAG Journal constantly has strived to 
promote the ideal of pure justice so as to make 
naval justice a synonym for it. The effort has 
resulted in the publication of numerous articles 
dealing with the legal rights of those accused of 
offenses. They pointedly disclose to critics of 
military justice that an accused in the Navy enjoys 
all the rights, privileges, and immunities guaran- 
teed by the Constitution (except trial by jury 
which he waives upon entering the service) ; and, 
that any proceeding in which his substantial rights 
are prejudiced will be set aside or remedied on 
review. But we should not mislead ourselves by 
thinking that the protection of the accuseds’ rights 
is the sole objective of naval justice. 7’he para- 
mount purpose of any judicial system is the pro- 
tection of society. In the Navy, with its many 
functioning components, it is mandatory that the 
overwhelming majority, who are never in trouble, 
be afforded personal protection from those in- 
clined to offend. 

At first glance it would appear that the Navy’s 
disciplinary system is sufficient to accomplish the 
desired objectives. While discipline insures the 
carrying out of orders in an orderly manner and 
thus helps maintain the efficient functioning of the 
many naval units, it is only a single part of the 
Navy’s larger judicial system on which we all rely 
for protection, whether we are a victim, accuser, 
accused, or disinterested party. 

No system of democratic justice, however well 
designed, can achieve justice unless it is properly 
administered under law, not under man. In the 
Navy the chief administrator of the judicial sys- 
tem is the commanding officer, who often may be 
called upon to play many varying roles from the 
time an offense is reported or the alleged offender 
apprehended, to the ultimate release of a prisoner. 
He may act as convening authority of a court; 
as accuser, in writing charges and specifications; 
as a personal advisor to the accused and/or judge 
advocate and punisher at mast; as investigator; 
and, as granter of probation. 

While some discretion is allowed as to what 
action he may take in a particular case he is bound 


to follow the law in the action taken; each pro- 
cedural step in dealing with an alleged offense is 
orderly and constitutes a legal proceeding whether 
it be formal or informal. It is the purpose of this 
article to examine the law governing the actions 
of the commanding officer during his phase of 
legal proceedings, particularly during the investi- 
gation of offenses. 

A legal and thorough investigation serves many 
purposes. It enables the commanding officer to 
take intelligent, legally proper action at mast; it 
serves as the basis of his forming “reasonable 
grounds for the belief” in the guilt or innocence of 
the accused; it makes possible a decision ‘whether 
a court should be convened; it largely determines 
the evidentiary success of further proceedings. 
Properly conducted, it can prevent the great waste 
connected with convening a court unnecessarily, 
such as the time consumed by the court and those 
participating in the trial, time and traveling ex- 
penses of witnesses, recording costs, and paper 
work. And, without doubt, it will serve as a basis 
for intelligently drawing up charges and speci- 
fications. 

Administrative fact-finding must be distin- 
guished from investigations of offenses or charges. 
While it is proper for the commanding officer to 
delegate administrative investigations to other 
officers it is his legal duty to investigate in person 
all offenses. U.S. Navy Regulations, Art. 902 pro- 
vides (italics supplied): “(1) The commanding 
officer of a ship shall, if possible, investigate in 
person all offenses. The investigation shall not be 
delegated to any other officer, unless in case of 
illness or absence from the ship.” The language 
seems sufficiently clear in providing only two ex- 
ceptions to the rule that it is the personal duty of 
the commanding officer to investigate. The words 
“all offenses” clearly differentiate investigations 
of crime from administrative investigations. 
Moreover, it does not seem possible that a com- 
manding officer can perform his duties under 
Articles 197 (2), and 213, Navy Regulations, and 
Section 342, N. C. & B., which set forth the pro- 
cedure to be followed during investigations of 
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offenses, unless he personally conducts them. 

Under Section 342, N. C. & B., which refers to 
Art. 197 (2), Navy Regulations, the commanding 
officer is required to call upon the accused for a 
written counterstatement, and for a list of his wit- 
nesses, in order that they may be called on his 
behalf during the investigation or at a subsequent 
trial. The accused has the legal right to refuse to 
make such a statement, but if he refuses he must 
put the refusal in writing. It is the legal duty of 
the commanding officer to advise the accused of 
his rights of silence or refusal and to warn him, 
before making a statement, that anything he says 
therein may be used against him. Nor may the 
commanding officer legally compel any subordi- 
nate under his command to make a statement rela- 
tive to accusations against such subordinate. 

In obtaining written statements or depositions 
from the accused or witnesses, the commanding 
officer must be careful not to induce them by com- 
pulsion, promises, or threats. Coercion of wit- 
nesses may render inadmissible the only incrimi- 
nating evidence available at a subsequent trial. 
Also, the person making the statement should state 
only what he personally knows of the offense from 
his own observation (sec. 171,N.C.& B.). A hear- 
say statement does not become admissible because 
it is official in character (sec. 172, N. C. & B.). 

If the commanding officer attempts to obtain a 
written confession from the accused he must be 
particularly cautious. A confession must be vol- 
untarily made to be admissible at a subsequent 
trial. A confession obtained by means of threats 
of punishment or promises of reward is involun- 
tary, and inadmissible as being unreliable for the 
truth of the matter stated therein. 

If a voluntary confession is obtained at this 
stage it will be extra-judicial and insufficient, of 
itself, to convict, since the corpus delicti must be 
supported by evidence independent of such con- 
fession. (See sec. 176,N.C.&B.) Therefore, all 
other corroborative evidence possible should be 
gathered, the relevancy and admissibility of which 
requires knowledge by the commanding officer of 
the elements necessary to prove each alleged of- 
fense, and the law governing the admissibility 
of such evidence as outlined in sections 141-309, 
N.C. & B. 

In all probability, however, the accused will not 
confess unless the circumstantial evidence is 
strongly against him. In any event, he may be 
brought to mast where the investigation continues. 
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At mast the accused has a fundamental, legal 
right to an impartial hearing so that he may have 
the opportunity of telling his side of the story. 
The accused also has the right to be confronted by 
his accuser at the hearing. U.S. Navy Regula- 
tions, Article 213, provides (italics supplied) : 
“(1) All reports of misconduct shall be investi- 
gated by the commanding officer before punish- 
ment is adjudged. * * * After inquiring into 
the facts of each case at the mast, giving to both 
accuser and accused an impartial hearing, he shall 
assign a punishment, when necessary, and affix his 
signature in the report book.” 

It should be observed, however, that an impar- 
tial hearing does not appear to be mandatory, 
except in “each case at mast.” For instance, if the 
commanding officer finds from the preliminary 
investigation that there is reasonable grounds for 
the belief in the guilt of the accused of a court- 
martial offense there would appear to be no reason 
for holding mast, as the commanding officer would 
not then contemplate a mast punishment. The 
power of the commanding officer to punish at mast 
appears to be the underlying legal theory which 
makes an impartial hearing compulsory at mast. 

Only after the investigation has been completed 
is it legal to award a punishment at mast. At this 
stage the commanding officer may, within his legal 
power, decide not to award a punishment if it 
appears that the accused is clearly innocent; or, if 
guilt is admitted he may award only a reprimand 
or warning if, in his opinion, circumstances war- 
rant it and current directives of the Chief of the 
Bureau of Naval Personnel permit it. He may go 
further and convene a deck or summary court, or 
even recommend a general court if the offense is 
serious. His decision will be a just one if it is based 
on a legal and adequate investigation. 

If the accused confesses at mast to a reported 
offense it is improper to award a punishment based 
entirely upon such confession in that it violates 
the “duty to inquire into the facts.” Such action 
also may be unjust, in that the accused may have 
confessed through fear, desire to “get it over 
with,” or in a sincere belief that he actually had 
committed the offense, when, as a matter of law, his 
act lacked intent or a necessary element thereto. 
Punishment should be awarded only after the in- 
quiry discloses facts showing that the accused’s 
act and intent constitute a fulfillment of every 
necessary element of the offense, since there is no 
judicial review of mast. 
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It should be borne in mind, from the very begin- 
ning of the investigation, that the accused is usu- 
ally transferred to another command for trial by a 
general court. That command must, necessarily, 
rely almost entirely upon the preparation of the 
case by the original commanding officer. At the 
outset of the inquiry, therefore, even if a general 
court is not anticipated, all statements of wit- 
nesses, their full names, serial numbers and ad- 
dresses, should be reduced to writing, since written 
information and evidence will facilitate the pro- 
ceedings of any type of court anywhere. It should 
not be forgotten that where another command 
conducts the trial, the defense counsel will be un- 
able to defend the accused properly unless he is 
furnished a complete list of defense witnesses, and 
such witnesses are made available; otherwise, if 
the accused is denied any material witness, there 
may be an unfair trial which must be set aside 
on review. 

When the commanding officer investigates an 
offense in which several men are implicated he 
faces a peculiar legal problem. The alleged accom- 
plices are all potential witnesses who later will be 
separated at the trial in accordance with Section 
269,N.C.&B. However, if they are not separated 
upon arrest they can get together in the brig, 
choose a “goat” to “take the rap,” and frame a 
story to which they ail agree to adhere at the trial. 
The likely result will be that the “goat’s” convic- 
tion will be set aside on review, and in the mean- 
time, the other guilty culprits, not having been 
brought to trial, or if brought to trial having been 
given light sentences for “turning state’s evidence,” 
will continue on their merry offending ways. (For 
such a tragic result and for an outstanding exam- 
ple of how an investigation should not be con- 
ducted see CMO 6, 1946, 218-221). If the wit- 
nesses or accomplices had been separated upon 
arrest, no doubt the true facts would have come to 
light in the investigation and the guilty would 
have been punished. 

The prosecution cannot be successful if the only 
available evidence, obtained during the investiga- 
tion, proves inadmissible. A witness who can 
testify only to inadmissible hearsay (see sec. 168- 
172, N. C. & B.), or who has only an inadmis- 
sible opinion to offer (see secs. 172, 225-229, 
N. C. & B.) will be of no help and should not be 
placed on the list for the prosecution; but, since 
the accused has the constitutional (VI Amend- 
ment) right to summon the witnesses of his choice, 








it would be futile for the commanding officer to 
eliminate similar witnesses from the defense list, 
since they could be called, within limits, at the 
trial. Evidence illegally obtained in violation of 
the accused’s constitutional or other legal rights; 
e. g., evidence obtained during an illegal search or 
seizure, may well mean the subsequent freeing of 
a guilty person. 

The inherent disciplinary characteristics of the 
various naval commands make possible thorough 
investigations unparalleled in civilian govern- 
mental organizations. However, a thorough in- 
vestigation is not enough; ¢¢ must also be legal, 
which requires strict conformity with Navy Regu- 
lations, Naval Courts and Boards, and the Consti- 
tution. In order that the accused’s substantial 
rights may be fully protected during informal pro- 
ceedings, in order that his record of conviction 
will stand upon review, and in order that the 
rights of innocent participants in such proceed- 
ings may be safeguarded, it is advisable for the 
commanding officer to consult trained legal coun- 
sel when any doubt exists as to the proper proce- 
dure to be followed. A proper investigation pro- 
vides the greatest bulwark to the protection of the 
innocent, through the disclosure of offenses and 
the certain punishment of the guilty. 


CMO’S 


Siete ACCUSED, A and B, were tried in join- 
der on charges of Theft, Wrongful Disposal 
of Government Property, and Conspiracy. Both 
accused had made extra-judicial confessions which 
were introduced in evidence at the trial. With 
the exception of one specification under the charge 
of wrongful disposal of Government property, in 
which A alone was the accused, there was no in- 
dependent evidence to corroborate the confessions. 
An accused may not be convicted on his extra- 
judicial confession alone; it must be corroborated 
by independent evidence (N. C. & B., sec. 176). 
Further, the mere fact that property is shown to 
be stolen does not corroborate a confession as to 
conspiracy. The corpus delicti of conspiracy is 
the unlawful combination, confederacy and agree- 
ment between two or more persons. A substantive 
violation of the law standing alone furnishes no 
support to a conspiracy charge. 
The question arose as to whether the confessions 
of the accused were voluntary, the two accused 
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indicating that they had been influenced in making 
them by-promises that it would help the accused, 
to make them and that the persons to whom they 
were made would do all they could for the accused, 
but that if they did not, they would be “gotten” 
for perjury, and that it might be necessary to 
investigate the background of the accused in their 
home town which would prove embarrassing. A 
confession to be admissible must be affirmatively 
shown to have been entirely voluntary on the part 
of the accused (N. C. & B., sec. 174). In the case 
of one of the accused no such affirmative showing 
was made, and consequently his confession should 
not have been admitted in evidence. 

In the case of the other accused, the person to 
whom the confession was made denied the allega- 
tion that it had been extorted by threats and 
promises. This presented a conflict of evidence, 
and it was within the province of the court to 
determine the facts, In his argument to the court, 
however, the judge advocate stated, “In the pro- 
ceedings the burden of proof to show that the 
confession was not voluntary falls on the defense.” 
This was an incorrect statement of the law. The 
burden is upon the side wishing to introduce a 
confession to show that it was voluntarily made 
(N. C. & B., sec. 177). The erroneous statement 
of the judge advocate was sufficiently prejudicial 
to warrant the accused to be allowed to request 
a new trial. Since, however, important witnesses 
had been ordered elsewhere, the findings, sen- 
tence, and action of the convening authority were 
set aside. 





N ACCUSED was convicted of the charge of 
“Conduct to the Prejudice of Good Order and 
Discipline” under a specification alleging that the 
accused, having been ordered “to proceed in a dis- 
ciplinary status and in his own custody and to 
report not later than * * *, to the command- 
ing officer, * * *, for duty and disciplinary 
action, written receipt of which said orders and 
acknowledgment that he had read the contents 
thereof and understood that failure to comply 
therewith would subject him to charges of dis- 
obedience of orders and further unauthorized ab- 
sence having been made by the said (accused), did 
wilfully disobey said lawful orders to proceed and 
report as aforesaid.” 
The prosecution introduced entries from the 
accused’s service record book showing that the 
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accused had surrendered as a straggler and that 
he was issued orders to proceed in a disciplinary 
status and report to the station from which he was 
an unauthorized absentee. There was also intro- 
duced the original orders which contained, over 
the accused’s signature, the following statement : 
“T hereby acknowledge receipt of the above orders. 
I have read the contents thereof and understand 
that failure to comply with these orders will sub- 
ject me to a charge of deliberate disobedience of 
orders and further unauthorized absence.” 

The evidence introduced by the prosecution 
failed to establish that the accused’s noncompli- 
ance with his written orders was wilful, an essen- 
tial element of the offense. Doing or omitting to 
do a thing “wilfully and knowingly” implies not 
only a knowledge of the thing, but determination, 
with a bad intent, to do it or omit doing it. The 
accused’s acknowledgment of his orders amounted 
to a warning but did not establish the bad intent 
accompanying such non-compliance. The follow- 
ing are facts and circumstances which may be con- 
sidered by the court in determining wilfulness: 
duration of the unauthorized absence; the route 
taken by the accused; place of apprehension or 
surrender; statements made by the accused, if 
any, indicative of intent. 

Since the evidence was insufficient to prove the 
allegation of wilfulness, the findings were set 
aside. 





N ACCUSED was convicted of “Unauthorized 
absence,” “Breaking Arrest,” and “Negli- 
gence in Obeying Orders.” Under the charge of 
“Breaking Arrest,” it was alleged in specification 
1 that while a prisoner at large, the accused broke 
his arrest while awaiting trial by deck court and 
left the station. In the second specification, it was 
alleged that while a prisoner at large, the accused 
broke arrest and was absent from the naval service 
without authority for a period of 6 days. The ac- 
cused objected to the second specification on the 
ground that it alleged more than one offense. 

It was held that the second specification alleged 
two complete and distinct offenses—breaking ar- 
rest and unauthorized absence—and that the ac- 
cused’s objection should have been sustained by 
the court. The unauthorized absence should have 
been pleaded as a separate specification under the 
charge of “Unauthorized Absence.” It was also 
pointed out that the offense of breaking arrest 
alleged in the two specifications was the same. 


















In support of the two specifications, the prosecu- 
tion introduced oral testimony to the effect that 
the accused was made a prisoner at large on 8 De- 
cember 1947 and documentary evidence in the 
form of a service-record book entry and an extract 
from an official log book of the ship indicating that 
the accused was absent from naval jurisdiction 
from 13 December 1947, but neither of which in- 
dicated that he was in a prisoner-at-large status 
at the commencement of the unauthorized absence. 
Since the evidence failed to show the accused’s 
unauthorized absence while a prisoner at large, the 
court was not warranted in finding the specifica- 
tions proved. The findings on the charge of 
“Breaking arrest” were therefore set aside. 





| igen the charge of “Negligence in Obeying 
Orders,” it was alleged that the accused, while 
awaiting disposition at the Naval Training Cen- 
ter, Great Lakes, received written orders from the 
commanding officer to report immediately to the 


commanding officer of another naval activity, and ° 


“did, then and there, neglect to report to the said 
commanding officer, and did thereby, willfully dis- 
obey the said lawful order of the commanding offi- 
cer of said training center.” The accused objected 
to the charge and specification on the ground that 
it was not in due form and technically correct. 
The specification alleged a “willful” disobedience 
of orders to be executed in the future which should 
have been preferred under the charge of “Conduct 
to the Prejudice of Good Order and Discipline.” 
The accused’s objection should have been sus- 
tained. 





GENERAL court martial convicted an ac- 
cused of the charge of “Attempt to Steal” as 
a lesser included offense of “Stealing Property of 
the United States Intended for the Naval Service 
Thereof.” The specification alleged that the ac- 
cused stole certain tools from a naval ship and 
appropriated them to his own use. The specifica- 
tion as found proved, after exceptions and substi- 
tutions, alleged that the accused attempted to 
steal the above-mentioned tools and appropriated 
them to his own use. 
Naval Courts and Boards does not provide for 
the specific charge “Attempt to Steal.” “Scandal- 
ous Conduct Tending to the Destruction of Good 





Morals” is the appropriate charge for the lesser 
included offense of attempt under the charge 
“Stealing Property of the United States Intended 
for the Naval Service Thereof.” 

The allegations in the specification as found 
proved, that the accused attempted to steal the 
goods and that he appropriated them to his own 
use were inconsistent in that the latter inferred a 
completed theft. It was apparent, however, that 
the court intended to convict the accused of an 
attempted theft. It appears that the accused was 
stopped at the gangway of his ship with the 
articles, wrapped for mailing, concealed under 
his jacket. The findings of the court were appar- 
ently based upon an erroneous assumption that 
possession of the property had not left the United 
States. The asportation was completed, however, 
when the accused took complete physical control 
of the property with the intent to convert it to 
his own use, even though the goods did not leave 
the ship. 

An essential element of any attempt is the 
failure to consummate the crime. If an accused is 
found guilty of committing an offense, he cannot 
be found guilty of an attempt to doso. While the 
findings of the court as to the specification showed 
an inconsistency which in a proper case could be 
remedied by proceedings in revision, such pro- 
ceedings were unnecessary in this case since they 
could only result in corrected findings of an at- 
tempted theft. Such corrected findings, in view 
of the undisputed evidence of the conswmmated 
theft, would not preclude the necessity of setting 
aside the conviction. 





LEGAL ASSISTANCE 


By Cdr. Eulan I. Snyder, USNR 
Chief, Legal Assistance Office 


PB0k to World War II legal advice and 
assistance to naval personnel and their de- 
pendents was provided by the Office of the 
Judge Advocate General of the Navy, and by 
commanding officers or their deputies ashore and 
afloat. The system was purely informal and, in- 
adequate, since personnel often were reluctant to 
request the assistance of the Judge Advocate Gen- 
eral due to the private nature of their legal prob- 
lems. There were few legally trained officers in 
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the field who could solve competently the problems 
presented ; consequently, commanding officers usu- 
ally referred the person involved to civilian 
counsel. Since private legal counsel was often 
unavailable, or considered too expensive by the 
average sailor, or the problem too small to warrant 
the obtaining of such counsel, he often either neg- 
lected the problem altogether, or arrived at an 
unsatisfactory solution based upon incompetent 
advice. This unfortunate situation undoubtedly 
weighed heavily upon his mind to the detriment 
of his proper performance of duties, and led the 
Navy Department to establish a completely new 
system of legal assistance which would be avail- 
able both ashore and afloat. 

The Secretary of the Navy on 26 June 1943, 
promulgated instructions relative to the establish- 
ment of legal assistance offices throughout the 
naval service, thus instituting for the first time in 
the history of the Navy a uniform and comprehen- 
sive system for making legal advice and assistance 
officially available to naval personnel and their 
dependents in regard to their personal legal 
problems. 

The Secretary’s directive definitely placed the 
responsibility for legal assistance in the Navy 
under the cognizance of the Judge Advocate Gen- 
eral. It assigned to the Judge Advocate General 
the general organization, supervision, and direc- 
tion of the legal assistance offices and officers, and 
directed him to collaborate with representatives of 
the American Bar Association in the establishment 
of a system of legal assistance. This function is 
now being performed by the Chief of Legal Assist- 
ance Liaison, whose primary duty is to supervise 
and coordinate legal assistance activities through- 
out the naval service and to collaborate with the 
American Bar Association, State and local bar 
associations in connection with the Legal Assist- 
ance Program. 

Each Naval District has a Legal Officer who is 
concerned with the legal matters of the District. 
It is provided in the directive that the District 
Legal Officer shall exercise general supervision and 
coordination of all legal assistance offices within 
the district. The District Legal Officer is author- 
ized to collaborate with the State and local bar 
associations and legal aid societies within the 
district. 

Legal assistance officers appointed under the 
original directive are required to be members of 
the bar of a State, Territory, or the District of 
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Columbia, but need not necessarily be commis- 
sioned officers. Persons designated for this duty 
should possess sufficient maturity and legal experi- 
ence to inspire confidence and to discharge their 
duties efficiently. In the event there is no qualified 
person available for appointment as legal assist- 
ance officer, a suitable officer may be assigned as 
acting legal assistance officer until a qualified per- 
son becomes available. An acting legal assistance 
officer, however, is prohibited from giving legal 
advice and counsel or otherwise practicing law, 
and may act only to put personnel in touch with a 
legal assistance officer who is a lawyer, or with a 
civilian attorney. 

The original directive also provides that legal 
assistance officers shall render such personal legal 
assistance to naval personnel and their dependents 
as may be deemed necessary or desirable for their 
morale or efficiency. Legal assistance officers are 
not permitted to appear in court for their clients, 
nor may they advise or represent personnel in 
court martial proceedings, investigations or other 
official proceedings. They are also reminded to 
avoid handling legal matters which should appro- 
priately be handled by private counsel. Under no 
circumstances can a legal assistance officer act as a 
collection agency nor lend his aid to defeat the fair 
collection or legal enforcement of any just debt or 
obligation. The function of a legal assistance 
officer is to advise the serviceman and his depend- 
ents concerning their personal legal problems only. 

The type of documents legal assistance officers 
are called upon to prepare include wills, powers 
of attorney, bills of sale, deeds, affidavits, con- 
tracts, property settlement agreements, assign- 
ments, and many others. Legal assistance officers 
give advice on matters relating to the sales of auto- 
mobiles and securing license plates, landlord and 
tenant problems, questions of marriage and di- 
vorce, adoption of children, administration of 
estates, insurance, real estate, personal property, 
citizenship, insanity, taxation, personal injuries, 
and various cases in which the Soldiers’ and 
Sailors’ Civil Relief Act of 1940, as amended, may 
be invoked for the protection of naval personnel 
and their families. There is, of course, no charge 
for the services of legal assistance officers. On 
the question of compensation, however, the direc- 
tive contemplates that fees may be charged by 
members of the civilian bar in cases referred to 
them by legal assistance officers. 





Our legal assistance service is likewise available 
to personnel and their dependents of all other 
branches of the armed forces, when necessary. 
Legal advice was also rendered to personnel of 
our allies during the war. 

Legal assistance officers have special privileges 
which are not usually accorded to members of the 
armed forces. The directive provides that “except 
where otherwise ordered by competent authority, 
all legal assistance officers are authorized to cor- 
respond directly with, and refer legal matters to, 
legal assistance officers of other naval districts, 
yards or stations and appropriate organizations 
and persons insofar as they relate to personal legal 
matters of the persons served.” There also may be 
direct correspondence between the Judge Advo- 
cate General’s Office, the District Legal Offices and 
legal assistance offices with regard to the super- 
visory functions of the Judge Advocate General’s 
Office and the District Legal Offices. Further- 
more, the matters concerning which legal assist- 
ance officers are consulted and the files relating 
to them are confidential and privileged and their 
disclosure may not be ordered by superior naval 
authority. As stated in the directive a “strict ob- 
‘servance of this rule is essential to the proper 
working of the office in order to establish confi- 
dence in its integrity and to assure all naval per- 
sonnel regardless of rank or grade that they may 
disclose frankly and completely all material facts 
of their legal matters to the office personnel with- 
out fear that such confidences will be disclosed or 
used against them in any way.” 


During the period of World War II more than 
27,000 civilian attorneys cooperated with the Navy 
in the administration of the legal-assistance pro- 
gram. This was made possible through the coop- 
eration of the American Bar Association, State 
and local bar associations, and legal-aid societies. 
The formal organization of the legal-assistance 
programs in the armed services grew out of the 
activities of the American Bar Association, the 
oldest and largest national organization of civilian 
lawyers. 

In addition there were approximately 1,100 naval 
officers and enlisted men, all lawyers, who gave 
legal advice and assistance during the war to 
members of the naval service and their dependents. 
This number now has been materially reduced due 
to demobilization and other causes. Based on 
semiannual reports of legal assistance rendered 
during the last 6 months of 1947 there were ap- 
proximately 300 legal-assistance offices in commis- 
sion on 1 January 1948. It has been estimated 
that over a million and a half cases have been 
handled by Navy legal-assistance offices since the 
beginning of the program in 1943. 

Under the Navy’s Legal Assistance Program 
naval personnel, whether on duty in this country 
or overseas, are assured, in the handling of their 
personal affairs, the assistance and counsel of 
capable, legally trained men in the naval service;' 
or, if necessary, their problems will be referred to 
competent civilian lawyers through the coopera- 
tion of the American Bar Association’s Committee 
on Legal Service to the Armed Forces. 


ARRESTS IN THE NAVY 


By Cdr. L. V. Castro, USN 


N the broad field of naval law, few topics are 
as deserving of serious scrutiny, analysis and 
comment as “the arrest.” Its importance is mani- 
fest. Any interference with a solemn right guar- 
anteed to a citizen by the Constitution is worthy 
of discussion. (The Fifth Amendment provides 
that a person “shall not be * * * deprived of 
* * * ‘liberty * * * without due process 
oflaw, * * *”). Citizens prize their freedom 
highly, and they are entitled to know when. and 
under what circumstances might their freedom 
be curtailed. 


Generally speaking, an arrest is the taking, 
seizing, or detaining of the person of another (the 
arrestee), either by touching or putting hands on 
him, or by any act indicating an intention to take 
him into custody and subject him to the actual 
control of the person making the arrest (the ar- 
rester). The physical act constituting an arrest 
must be performed with an intent to make the 
arrest, and the person arrested must understand 
that this intent exists. The person making the 
arrest must be acting under some real or pretended 
legal authority for taking the arrestee into cus- 
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tedy. It isnot necessary to touch the body manu- 
ally, or to exercise any physical restraint which is 
visible to the eye, or to make a formal declaration 
of arrest. It is sufficient if the person arrested 
understands that he is in the power of the one 
making the arrest and submits in consequence. 
(4 Am. Jur. 5). 

The arrest may take place to prevent the com- 
mission of a crime, to avoid the commission of 
other crimes, if one has been committed, or, if 
the crime has not been committed in the presence 
of the arrester, to bring the offenders before the 
proper law-enforcement official. Occasionally, it 
is deemed necessary to arrest persons for “safe- 
keeping,” to protect them against injury by or to 
them; and to arrest complainants, victims and 
witnesses, to prevent retaliation or further trouble. 
These arrests may not culminate in a trial of the 
arrestees. The arrest is predicated on a desire to 
protect the person arrested. 

An offense against the law is the justification 
for an arrest (6 C. J. S., 609). It should be noted 
that, under naval law, arrests are made without 
warrant (except those made by order of the court, 
Naval Courts and Boards, App. F-19), and there 
is no classification of crimes as felonies and mis- 
demeanors. It is sufficient if the offense is in 
violation of a law, regulation or custom of the 
service (Naval Courts and Boards, sec. 27). A 
person attempting to make an arrest should, if 
possible, make known his purpose, the capacity in 
which he is acting, and the cause of the arrest. 
However, such action is not necessary if the of- 
fense is committed in the presence of the arrester 
or if he is acting in hot pursuit, since the arrestee 
is then presumed to recognize the reason for the 
arrest. 

A mere intent to commit a crime does not justify 
an arrest (Fa parte Muckenfuss, 107 S. W. 1131), 
nor should an arrest be predicated on mere sus- 
picion (Ka parte Philips v. Leary, 100 N. Y. S. 
200). Probable cause for suspecting a person 
guilty of a crime must be determined on the basis 
of the facts known to the arrester at the time of 

the arrest. The arrester must have a reasonable 
belief either before or at the time of the arrest 
that the person he seeks is guilty of a crime. 
Knowledge or information acquired after, or as a 
result of, the arrest cannot validate an arrest made 
on mere suspicion (People v. Ford, 191 N. E. 315). 

In naval law, there are three essentials to arrest : 
(1) Authority, (2) intention, and (3) restraint 
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(Naval Courts and Boards, sec. 94). The author- 
ity and, indeed, the obligation to make an arrest 
are imposed on all officers and men in the naval 
service by article 8 of the Articles for the Govern- 
ment of the Navy. The duty is to detect, appre- 
hend, and bring to punishment all offenders in the 
service. As a matter of practice, of course, the 
arrest is generally made by the established law- 
enforcement unit (shore patrol, provost marshal, 
sentries, etc.) who are organized and trained for 
the purpose. 

From a practical standpoint, it is desirable to 
resort to the arrest only when justice could not 
otherwise be served, or where the crime is one of a 
serious nature. In the average case, a prompt re- 
port by a member of the naval service to a proper 
official setting forth the details of an offense com- 
mitted by another would produce an arrest “by 
order of the commanding officer.” 

Intention to make an arrest is a state of mind 
which is best expressed in words although unquali- 
fied overt action may be sufficient. The important 
thing is that the intention to arrest must be under- 
stood by the person arrested. The classical words 
“you are under arrest” clearly show this intention 
and leave no room for evasion in the mind of the. 
person arrested. 

The restraint necessary to effect an arrest varies 
with the circumstances. Mere words alone are not 
sufficient unless they are followed by submission 
of the arrestee to one who has the apparent power 
of carrying his design into effect (C. M. O. 27, 
1919). Following the classical words quoted 
above, the person arrested might yield or submit to 
the arrester thereby acquiescing to the dominion, 
power, and control of the latter, or he might refuse 
to submit, in which case the arrester strengthens 
his claim of dominion, power, and control by the 
symbolic “touching” and its corollaries. 

The amount of force required to make an arrest 
and the means employed are necessarily left to the 
sound discretion of the arrester, and it has been 
held that this discretion is not subject to review 
by courts of justice unless it is wantonly and ma- 
liciously abused. It has also been held that the 
measure of force necessary is that which an ordi- 

nary, prudent, and intelligent person with the 
knowledge of, and in the same situation as, the 
arrester, would have deemed necessary (Barrett 
v. U.8., 64 F. (2d) 148). 

There appear to be two distinct types of arrest 
in the naval service: the arrest in an emergency, or 
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upon discovery of the alleged wrongdoing, and the 
formal arrest prior to trial. Confinement is not 
prescribed except in those cases where it is deemed 
advisable to take extraordinary precautions 
against escape, or to relieve the man of all 
other duties in order that he may prepare his de- 
fense, or where confinement is necessary in the in- 
terest of good order and discipline. Each case 
must be judged on its merits and, in any type of 
arrest, the confinement must be no more rigorous 
than the circumstances require. 

An arrest can be made either on the initiative of 
the arrester during the commission of an offense, 
or by the specific or general instruction of the 
commanding officer following the commission of 
the offense. In either event, the arrestee should 
be brought before his commanding officer in ac- 
cordance with Article 24, A. G. N., without un- 
necessary delay. The commanding officer, in this 
respect, may very well be the commanding officer 
of the station or naval activity where the offense 
was committed, regardless of whether or not the 
person arrested was attached to that unit. 

Coincident with a lawful arrest, it is the duty 
of the officer making the arrest to search and take 
from the person arrested any property connected 
with the crime, or evidencing its commission (Fwr- 
long v. U. S., 10 F. (2d) 492), or articles that 
would aid him in making an escape. Too often 
this search is made at the place of confinement long 
after the arrestee has had ample opportunity to 
dispose of incriminating articles. 

The provisions of article 43, A. G. N. that “the 
person accused shall be furnished with a true copy 
of the charges, with the specifications, at the time 
he is put under arrest” apply to the arrest prior to 
trial and not to the arrest by order of the command- 
ing officer, under article 24. In actual practice, 
a considerable period of time elapses between the 
arrest by order of the commanding officer (art. 24) 
and the arrest for trial (art. 43). The charges 
and specifications cannot be served on the arrestee 
at the time of his first arrest since the commanding 
officer is not then fully aware of the charges. 
However, when the arrest for trial is performed, 
the arrestee then receives the charges and speci- 
fications. 

If the person is already in custody awaiting the 
result of an investigation, there is sufficient com- 
pliance with article 43, as far as the arrest is con- 
cerned, when a copy of the charges and specifica- 
tions are delivered to the accused immediately 









after he is notified that he has been ordered for 
trial before a naval court martial (Johnson. v. 
Sayre, 158 U. S. 109). 

It is possible that the offender may reject or 
resist the arrest. If this happens, the arrester is 
justified in using such force as is reasonably neces- 
sary to overcome the resistance, prevent escape, 
effect recapture after escape, or protect himself 
from bodily harm. The arrester is never justified 
in using unnecessary force or resorting to wanton 
violence. Nor can the arrest be made in a danger- 
ous fashion when it can be accomplished otherwise, 
although it has been held that the arrester is not 
obliged to seek the assistance of bystanders before 
he uses force while acting alone. 

There are two safeguards against misuse of the 
power of arrest provided for in Naval Courts and 
Boards, sections 101 and 60. The section first cited 
makes false imprisonment an offense under the 
purview of article 22, A.G. N. False imprison- 
ment is described therein as “any unlawful re- 
straint of another’s freedom of locomotion in any 
place whatever. It may be in a prison, in a house, 
or ina publicstreet. There need be no actual force, 
but the person must reasonably apprehend force in 
case he does not submit. It must be against the 
will of the person imprisoned.” Section 60 pun- 
ishes the “maltreatment of a person subject to his 
orders.” The situations contemplated by this sec- 
tion would cover the maltreatment of an arrestee 
by the arrester, if without justifiable cause. 

Deserters from the naval service may be arrested 
by (1) any officer or properly authorized enlisted 
man in the naval service; (2) any person expressly 
authorized by the naval authorities; (3) any civil 
officer having general or special authority within 
a given jurisdiction; and (4) private detectives 
who are authorized to make arrests (L. R. N. A. 
1921, p. 118). 

Civil authorities are not empowered to arrest 
persons in the naval service within the limits of 
a navy yard, either on shore or on board vessels at 
the yard. A case is recalled (C. M. O. 287, 1919, 
18) where certain marines accused of having par- 
ticipated in a disturbance on shore between en- 
listed men of the Marine Corps and police officers, 
while returning to the station were pursued upon 
the ferryboat by the police officers. After the boat 
had left the landing the pilot was ordered by the 
police officers to return to the landing, where the 
marines in question were taken off by the police 
officers. The police officer, in boarding the Gov- 
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ernment ferryboat for the purpose of making an 
arrest thereon, without consent from naval au- 
thorities, clearly violated the principle that the 
instrumentalities of the United States must not 
be interfered with or obstructed. (See also 
C. M. O. 7, 1946, 243). 

Even in cases where jurisdiction to serve process 
has been retained by the State, civil authorities 
cannot act unless they first obtain permission from 
the Commandant or the commanding officer. The 
purpose of this restriction, of course, is to prevent 
interference with the functions of the United 
States Government. 

There was a recent expression of opinion by 
the Judge Advocate General at the request of the 
Commandant of a Naval District. The areas com- 
prising a certain naval base and a naval ammuni- 
tion depot had been obtained from two State gov- 
ernments, exclusive jurisdiction having been vested 
in the United States subject only to the right of 
the respective States to serve civil and criminal 
process within the confines of the reservations. It 
was held that State and local authorities do not 
have the legal right to make arrests within the 
confines of naval reservations. In the case of a 
civilian who commits an offense outside the limits 
of the reservation in violation of State laws and 
thereafter returns to the reservation, a warrant 
for his arrest is sufficient authority to deliver the 
man to the main gate of the yard or reservation and 
there turn him over to the proper civil authorities. 
Likewise, a civilian unconnected with the naval 
service, who happens to be inside the reservation, 
should be taken to the yard gate and delivered into 
the custody of the civil authorities. 

Under the purview of AlNav 145-47, authority 
is granted to commanding officers of naval activi- 
ties to deliver in continental United States, Alaska, 
Hawaii, and Canal Zone, enlisted men of the Navy 
and Marine Corps to civil authorities, Federal, 
State, territorial, or local, without procuring fur- 
ther authority from the Navy Department, where 
a proper warrant is presented. A report of the 
delivery in each case will be forwarded to the 
Navy Department with a copy to BuPers or Mar- 
Corps, as the case may be. Delivery will not be 
made without prior specific authority of the Navy 
Department where disciplinary proceedings are 
pending or the man is undergoing sentence or in 
case of request by state, local, or territorial au- 
thorities for a man not within such State or Ter- 
ritory, in which case the provisions of appendix 
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C-9, Naval Courts and Boards, continue to apply; 
or where unusual circumstances exist that in the 
opinion of the commanding officer warrant refer- 
ence of the case to the Navy Department. 

An interesting case is presented in C. M. O. 304, 
1919, 13. An enlisted man of the Navy was ac- 
cused of a misdemeanor alleged to have been com- 
mitted in the State of New Jersey prior to his 
enlistment. An opinion of the Navy Depart- 
ment’s position was requested. Would the Navy 
authorize the man’s delivery to civil authorities 
of New Jersey upon proper request? Would the 
man be subject to arrest by the civil authorities of 
the State of Pennsylvania, where he was stationed, 
if he entered the civil jurisdiction on leave or 
liberty ? 

The Navy Department expressed the view that 
the provisions of paragraph 14 of General Order 
No. 121 of September 17, 1914, were applicable. 
The man would be delivered to the State of New 
Jersey provided the Governor presented a requisi- 
tion to the Secretary of the Navy, showing that 
the man was charged with an offense subject to 
extradition in New Jersey. 

If the man should enter the civil jurisdiction 
of the State of Pennsylvania on leave of absence 
or liberty and was arrested by the civil authori- 
ties, he would have a right to demand extradition 
proceedings before removal to New Jersey. The 
man should immediately report the facts to his 
commanding officer who would request the civil 
authorities to surrender the man to the Navy. If 
such request were refused, the commanding officer 
would immediately wire a full report to the Navy 
Department in order that the Department of Jus- 
tice might take proper steps to protect any inter- 
ests of the Navy Department. Under the above 
state of facts, if the offense in question were one for 
which no extradition was provided, the Navy De- 
partment would see to it that the man was returned 
to naval jurisdiction. 

Civilians who commit crimes within a naval 
reservation may be arrested by officers of the Navy 
or Marine Corps. The civilians would be retained 
in custody until such time as they could be turned 
over to the proper civil authorities of the United 
States. They may not be arrested except on the 
Government reservation. Outside of the Govern- 
ment reservation, the arrest should be made by 
civil authorities (C. M. O. 48, 1920, 9). 

The apparent or real intricacies involved in 
arrests of servicemen by civilian authorities are 



























discussed at length in Naval Courts and Boards, 
appendix C. Problems arising therefrom are, 
from time to time, subject to determination by the 
Navy Department. 

It is considered desirable, in performing an 
arrest, to inform the arrestee clearly and unmis- 
takably that he is under arrest and why, unless 
the reason is obvious; and to further inform the 
arrestee that he must accompany the arrester to 
the nearest shore patrol, duty officer, or command- 
ing officer’s office, where the grounds for the arrest 
shall be stated again or for the first time, as the 
case may be. 

To avoid misunderstanding and the frequent 
acquittals on charges of breaking arrest, the com- 
manding officer or his duly authorized representa- 
tives should advise the arrestee that his status is 
that of a prisoner, a prisoner at large or restricted, 
and the limits of confinement or restriction should 
be set unequivocally. An entry reflecting this 
process should be made in the man’s service-record 
book or in an appropriate log. 

When sufficient facts are known to the com- 
manding officer, he may take whatever action he 
deems proper ; and, in the event that such action is 
in the manner of a trial by court martial, he shall 
cause charges and specifications to be preferred 
against the-arrestee and, upon delivery thereof, 
have notice served on the arrestee that he will 
stand trial by the appropriate court and that he 
is placed under arrest for trial under article 43, 
A. G.N. 


THE NAVY MEETS 
THE WILD WEST 


Every once in a while, usually soon after we 
have bemoaned the fact that law is law and there- 
fore not susceptible of light treatment, someone 
comes along and proves that we are wrong. 

Late last month, a reporter for the Waukegan, 
Ill., News-Sun, one Andy Galvin according to his 
by-line, put his talents to work on a report of the 
General Court Martial trial of a Marine Private 
for desertion. While normally the JAG Journal 
refrains from publishing the names of personnel 
who have been the subjects of disciplinary action, 
so much publicity has already appeared that no 
useful purpose appears to be served by suppressing 
the man’s identity here. The article follows in 
its entirety. 








‘““PLENTYHORSE AND NAVY PUFF A PIPE OF PEACE 


By Andy Gatvin 

“Marine Pvt. Adolph P. Plentyhorse, 24, and 
the United States Navy are on peace pipe terms 
again today, after his story of the big snow of ’48 
won him acquittal from court martial charges 
of desertion. 

“Plentyhorse is called ‘Chief’ by his barracks- 
mates at the Great Lakes Naval Training center, 
because his father was a Sioux and his mother 
a member of the Crow tribe. 

“He and navy authorities went on the warpath 
Oct. 31, 1947 when he stalked away from the big 
marine tepee at San Diego, Calif., and headed for 
his hunting grounds in South Dakota. 

“In a pow-wow Tuesday with a navy court mar- 
tial board, headed by Capt. Ion Pursell, USN, 
Plentyhorse said he left the marine reservation 
because his brother was sick and couldn’t feed the 
cattle on their ranch near Okreek, S. Dak. 

“Howling winds and fierce blizzards kept him 
from making tracks back to the marine base, he 
testified under patient quizzing by his defense 
counsel. 

“Plentyhorse said he tried 11 times to reach a 
railroad station, Winner, S. Dak., on his war pony, 
but the snowdrifts were too high for the horse. 

“Once his horse plunged through the ice of 
a pond and the evil spirits of pneumonia laid him 
low for four weeks. 

“While snowbound at the ranch, Plentyhorse 
toted two haystacks out to his brother’s 140 head 
of near-starving cattle. 

“Another attempt to return to civilization in an 
automobile was massacred when his car got stuck. 
Plentyhorse towed his iron horse back to the ranch 
with a team. 

“Finally the roads were cleared enough to use 
the car. But Plentyhorse was nearly scalped by 
three hitch-hikers he picked up when they toma- 
hawked him with a jack handle. 

“He was taken to a hospital at Rosebud, S. Dak., 
where he was treated for a fractured skull and 
a broken jaw. There American Legion chiefs 
helped him hit the trail back to naval jurisdiction 
on March 10, 1948. 

“The naval tribunal at Great Lakes decided he 
had no intent of desertion and found him not 
guilty of the charge. 

“Today Plentyhorse is drawing his wampum 


again as a full fledged Leatherneck at Great 
Lakes.” 
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TORT CLAIMS DECISION 


In a split decision which may have a far- 
reaching effect on the handling of Tort Claims 
in the armed services, the United States Fourth 
Circuit Court of Appeals late last month ruled 
that a soldier cannot sue the Government under 
the Federal Tort Claims Act. The Court’s hold- 
ing, of course, would as definitely apply to mem- 
bers of any of the armed services. 

“As far as we know,” the majority opinion 
noted, “no Federal Appellate Court has decided 
this question.” 

Circuit Judge Armistead M. Dobie and District 
Judge Harry E. Watkins joined to reverse the 
trial court, which had awarded damages to Welker 
B. Brooks and the estate of Arthur L. Brooks. 
One had been killed, the other seriously injured, 
when the car in which they were riding while on 
furlough was struck by an Army truck driven by 
a civilian employee near Fayetteville, N. C. 

Senior Circuit Judge John J. Parker dissented 
from the majority opinion, declaring that: 

“The principal question in the case is whether 
the court shall read into the act an exception ex- 
cluding soldiers from the right to recover under 
its provisions. I see no basis for reading such an 
exception into the act. . . .” 

The majority opinion declared the law definitely 
excludes soldiers. It asserted: “If . . . Congress 
did intend to include soldiers within the scope of 
the act, every dictate of common sense would seem 
to require that Congress would manifest this in- 
tention not by inference or implication but, on so 
important a matter, by emphatic, positive expres- 
sion to that effect, in words so clear that they could 
readily be understood even by Federal judges.” 

At one point the majority opinion made this 
observation : 

“Tt is easy to conjure up the unfortunate results, 
including the subversion of military discipline, if 
soldiers could sue the United States for injuries 
incurred by reason of their being in the armed 
service of their country. .. .” 

Whether or not this holding will remain the 
law on the point covered depends upon the decision 
of the claimants to appeal from this finding. To 
date, no information is available to this office as 
to what future course the claimants will pursue. 
It is not unexpected, however, that the Supreme 
Court, sooner or later, will rule on the point. 
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THE NAVY’S NEW 
LAWYERS 


The Navy has acquired, in the past 2 weeks, nine 
new lawyers. Technically speaking, the Navy has 
had “jurisdiction of the person” for many years, 
in each case, but announcement of the result of 
recently held District of Columbia bar examina- 
tions reveals their dual status. 

All have taken their legal talents out of Wash- 
ington, to Navy and Marine Corps units. The 
fortunate officers, who undoubtedly are grateful 
that this is one experience they will not have 
to face again, are: Cdr. R. G. Bidwell, USN; 
Cdr. Mervin Halstead, USN; Cdr. H. C. Lauer- 
man, USN; Cdr. D. H. Pugh, USN; Cdr. H. M. 
Robinson, USN; Ledr. J. J. Reidy, USN; Lt. 
L. B. McCuddin, USN; Lt. M. L. Wolf, USN; 
and Capt. A. W. Valentin, USMC. None are legal 
specialists; all are qualified for unrestricted duty. 


TRANSFERS 


CAPT I. H. Nunn from JAG Ofce to USS MAN- 
CHESTER as CO. 

CAPT E. L. Woodyard from JAG Ofce to Nat. 
War Coll. 

CAPT J. L. Collis from USS CHIKASKIA to 
JAG Ofce. 

CDR J. K. Rader from JAG Ofce to ComOne, 
DLO. 

LCDR Craig McKee from NOB Subic Bay to 
JAG Ofce. 

LCDR A. J. DeVico from USN PortFac, Shang- 
hai to JAG Ofce. 

LCDR G. F. O’Malley from CINCNELM to 
ComEleven LO. 

LCDR C. B. Kelly from ComSeven LO to ComSix 
LO. 

LCDR L. B. Gard from ComSeven LO to ComSix 
LO. 


To JAG Ofce for PG Training in Law 


LCDR James F. Schremp from USS NEW 
JERSEY. 

LT H. M. Durham from Medium Seaplane 
Squadron NINE. 

LT R. B. Herrington from USS PIPER. 

LT E. J. Olinder from SubSch, New London. 

MAJ R. L. Braun from 1stMarAirWing. 

CAPT A. M. Hearn from NAATB, Jacksonville. 














RESERVE 
NEWS 


NADVERTENTLY the article on the Volun- 
teer Legal Reserve Program contained in the 
May issue of the JAG Journal has led to consider- 
able confusion concerning the right of Reserve 
officers to be members of law units while retaining 
membership in other Reserve activities. 

The following letter from the Chief of Naval 
Personnel to the Commandant of a Naval District, 
cited in pertinent part, should clear up any exist- 
ing confusion. 


“Subj. Volunteer Reserve Law Program—Request 
for information concerning. 
Ref: (a) ComFIVE itr ND5(13b) /RM: tk/00/ 
QR30 dtd 27 July 1948. 
(6) BuPers ltr Pers-1D15-fr Serial F-92 
dtd 27 Jan 1948. 
(c) BuPers ltr Pers-1D10-fr Serial F—1437 
dtd 7 July 1948. 
(d) JAG Journal of May 1948, article on 
Volunteer Legal Reserve Program. 


“1. Paragraph 1 of reference (a) requested ad- 
vice as to the-procedure for allowing inactive offi- 
cers of the Marine Corps and Coast Guard Re- 
serves to participate in the activities of the 
Volunteer Reserve Law Program. 

“2. Reference (c), copy of which was provided 
the Commandant of the Fifth Naval District, is an 
authorization for Volunteer Marine Corps Re- 
serve officers to be attached to a Volunteer Petro- 
leum Unit in the Ninth Nawal District. Copies of 
this letter were provided all Commandants in 
order that appropriate action might be taken in 
similar cases. Similar procedure should be fol- 
lowed for members of the inactive Coast Guard 
Reserve who desire to participate in the activities 
of Naval Reserve Units on a voluntary basis. 

“3. Paragraph 2 of reference (a) requests in- 
structions as to the current conflict between the 
provisions of reference (6) and reference (d). 
The provisions of reference (b) are to be complied 
with. A member of the Naval Reserve may not 
be shown for personnel accounting purposes as 
being enrolled in more than one Naval Reserve 
unit at one time. It is desired to point out, how- 
ever, that paragraph 3 of reference (6) does not 










restrict Reservists from attending drills and meet- 
ings of as many units as they desire within the 
capacity of the facility used by such units so long 
as the name of the individual does not appear on 
more than one roster or muster. 

“4. In this connection, it is desired to emphasize 
that members of the Naval Reserve can receive 
drill credit as a member of one unit only at any 
particular time.” 





EMBERS of Volunteer Law Units can look 
forward to the early receipt of assistance 
from this Office in the development of a training 
program. The Judge Advocate General, after a 
thorough study of the available media for pro- 
viding some form of recorded talks on Navy law, 
has selected disc recordings as being the best and 
most practicable. 

The current plan, now actively operating, con- 
templates the production of twelve 30-minute re- 
cordings. Each recording will concern itself with 
a different activity of the Office of the Judge Ad- 
vocate General. Each will include both a talk by 
the Director of a Division or the Head of a Section 
of the Office, and a “round-table” discussion of the 
speaker’s remarks in which other officers on the 
staff of the Judge Advocate General will par- 
ticipate. It is believed that the members of various 
units will have their own questions concerning the 
subject matter of each recording, and that lively 
and stimulating discussions can be carried on by 
the membership following the recorded portion 
of theimeeting. 

Master recordings of two programs have been 
made, and the first copies of one are ready for 
distribution. Commander George H. Tyne is 
bringing the first of these with him on his current 
tour of inspection, of volunteer units throughout 
the mid-West and far West. District legal officers 
will receive copies of all recordings as soon as they 
are completed, and it is assumed that they will 
notify the units activated within their districts 
as soon as recordings have been received for dis- 
tribution. 

The recordings are made and copied in the Naval 
Photographic Center here in Washington. The 
Naval Photographic Center is staffed by profes- 
sional sound engineers and technical experts, and 
its facilities range from the complete production, 
Hollywood style, of a technicolor training film, 
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complete with sound, to the printing of an 8- by 
10-inch photograph. The cooperation of this 
little-known, highly skilled activity is gratefully 
acknowledged. 

The first series of 12 recordings includes talks 
on International Law, Administrative Law, Tort 
Claims, Taxes, Legislation, and the review of Gen- 
eral Courts Martial. Particular care is being ex- 
ercised in the selection of topics for discussion 
because of the desirability of keeping the programs 
interesting as well as informative. Also, it is of 
little value to offer programs directed toward mat- 
ters of common knowledge or matters of merely 
passing importance. 





Assignment of Reserves, Navy Department, Wash- 
ington 25, D. C. 





N AUGUST 1 the Bureau of Naval Person- 
nel promulgated the Permanent Appoint- 
ments and Rank Status of Officers of the United 
States Naval Reserve as of July 1948. The volume 
accords permanent rank to approximately 200,000 
Reserve officers, in most -cases the highest tem- 
porary rank and the same date of precedence in 
which officers served on active duty during the 
war. 
Included in the volume is a letter from the 
Chief of Naval Personnel, quoting the Secretary 
of the Navy’s letter to the Chief of Naval Person- 


RECORDING A TRAINING RECORD 


Left to right: Ledr. D. M. Wheat, USN; Cdr. C. Hunsicker, Jr., USN; Capt. C. C. Ward, USN; Capt. L. L. Rowe, USN; Cdr. G. H. Tyne, USNR. 


A second series of records is contemplated for 
production, during the late Fall months, which 
will deal with the various phases of military law 
and naval justice. Announcement of the availa- 
bility of the second series will be made through 
these pages and through official channels. 

Commanding officers of units are invited to sub- 
mit their suggestions for topics to be covered 
in these recordings, to the Judge Advocate Gen- 
eral of the Navy, attention Cdr. George H. Tyne, 
USNR, Assistant for Procurement, Training, and 
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nel making the appointments effective. Attention 
is invited to the fact that the appointments are not 
automatic, but require action on the part of Re- 
serve Officers by way of acknowledging receipt of 
their permanent appointments. Officers may ap- 
pear at any naval activity to effect their appoint- 
ments. No orders are required and officers will not 
be ordered to active duty for the sole purpose of 
effecting these appointments. Other instructions 
for effecting the appointments are included in the 
letter and must be complied with. 
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